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The Baku-Tbilisi-Ceyhan (BTC) pipeline project is subject to a specially negotiated legal regime, set out in an international agreement between Turkey, Azerbaijan and Georgia (the Intergovernmental Agreement, IGA) and a private contract between the BTC Consortium and each of the three governments (the Host Government Agreements, HGAs).

As non-governmental organisations (NGOs) monitoring the BTC project, we have raised a number of concerns on the Turkey section of the pipeline (although similar concerns would exist with the Azerbaijan and Georgia sections), with respect to:

· Conflicts between the IGA/ HGA and Turkey’s international obligations on environment and human rights;

· Conflicts between the HGA and Turkey’s Accession Agreements with the European Commission (EC);

· Incompatibilities between undertakings in the Joint Statement on adherence to the OECD Guidelines on Multinational Enterprises and BP’s record in respect of the project. 

In September 2003, in an effort to assuage some of these concerns, the BTC Co. published a Deed Poll (a unilateral legal undertaking), entitled the BTC Human Rights Undertaking
, in which it undertook, inter alia, not to invoke the compensation clauses in the HGA in the event of new laws being introduced for human rights or environmental reasons. The Deed Poll argues that such undertakings will help ensure that the rights of third parties to gain redress are not compromised by the HGA.

We welcome this recognition by BTC Co that our concerns were well-placed. We hope that BP, the project operator, will extend this recognition to other its projects elsewhere in the world. We thus urge BP to:

· Make public the Host Government, Production Sharing and other project Agreements for all of its projects;

· Review the legal agreements for its other existing projects, as to whether they undermine the regulatory capacity of host governments;

· Make a public statement which commits to not attempting to unduly restrict governments’ regulatory capacity in future projects. 

We remain concerned, however, that the legal efficacy of the BTC Deed Poll has not been clearly established; indeed, it is difficult to know its true impact until it is tested in a Turkish court. The following concerns, among others, remain: 

· Limited and unclear scope

· In the Deed Poll, BTC Co undertakes not to take action against the host governments, using certain clauses of the IGA and HGA, in relation to regulation on “human rights or Health, Safety and Environmental (HSE) aspects of the Project” – provided that the regulation is “no more stringent” than European Union standards, World Bank standards and international treaties. This would constrain Turkey from passing laws that were more stringent than those operating in the EU – a right which all member states otherwise enjoy.

· The Deed Poll does not address other areas of regulation, in which the Project Agreements continue to over-ride State powers – such as on economic or social issues. 

· Furthermore, the existence of one set of agreements which gives the consortium powers, followed by another which commits not to use some of them, inevitably creates more ambiguity over how they are to be applied than would a single set of agreements. It would have given all parties much greater clarity to have amended the original agreements, rather than appending the Deed Poll.

· Unilateral Instrument

· The Deed poll is only signed by the BTC Co. It is not therefore binding on the Turkish state, which, if it so chose, could still invoke the HGA’s “stabilisation” clauses to override existing environmental and social legislation that conflicts with the commercial imperatives driving BOTAS or which the government simply finds inconvenient. Given the invocation of emergency powers by Turkey to leapfrog resettlement procedures and curtail consultation on the EIA, this is a far from abstract concern.

· Uncertainty of Third Party Rights:

· The sole beneficiaries of the Deed Poll are the three host governments. It thus confers no direct rights on third parties – indeed, it expressly excludes rights under the Contracts (Rights of Third Parties) Act 1999. Whether the Deed Poll could be relied upon by an individual complainant to enforce his or her rights would depend on how it was interpreted by a Turkish court. 

· In our opinion, it is unacceptable for construction and financing activities on the project to continue whilst the third party rights of affected people remain ambiguous. Absolute legal clarity is required. Those who are affected should not be required to wait upon the Deed Poll to be tested in a Turkish court before knowing whether or not their rights to third party redress have been protected.

· Stabilisation Clause not waived for actions brought by third parties 

· Whilst the Deed Poll states that BTC Co. will not rely upon its right to compensation from Turkey under the “economic equilibrium” clause, it does not state that it will waive its rights under the clause in action brought by third parties

· Continuing concerns over security clauses

· The Deed Poll leaves unaddressed the concerns expressed by NGOs over the wording of the security clauses in the HGA, and of the virtual impunity with which it empowers the respective security forces to act to ensure the pipeline’s security. Again, this is of even greater concern given that the huge fines to which both BOTAS and the Turkish state are potentially subject gives both bodies strong commercial imperatives not to apply necessary human rights protections. 

· Other areas not addressed 

· Our original analysis of the Project Agreements raised a number of other concerns which are not addressed at all in the Deed Poll. These include granting BTC Co unlimited access to land and water, and the right of BTC Co but not the State to terminate the agreement.

If, as the Deed Poll suggests, BTC Co. now has no intention of seeking compensation under the HGA’s stabilisation clause in the event of action by Turkey to protect its citizens, and if other parties are agreeable to this as suggested by the acceptance of the Deed Poll by host governments, then we see no reasons why the HGA itself should not be changed to strike out the stabilisation clause. 

Specifically, the HGA should be revised so that:

· The HGA contains a clear-cut undertaking to grant rights to third parties;

· The economic equilibrium clauses are rescinded;
· The security clauses are redrafted in order to protect the rights of those along the pipeline route.

� See www.baku.org.uk/legal.htm


� http://www.caspiandevelopmentandexport.com/Downloads/Human%20Rights%20Undertaking.pdf


� See Baku Ceyhan Campaign et al, ‘Review of project Environmental Impact Assessment’, October 2003, sections 4.3.2 and 6.4, at www.baku.org.uk/eia_review.htm





