August 11, 2003

Harvey Himberg

Director for Investment Policy and Environmental Affairs

Overseas Private Investment Corporation

1100 New York Avenue NW

Washington DC  20527

Dear Mr. Himberg: 

RE: Baku-Tbilisi-Ceyhan (BTC) Pipeline Project

On June 12th 2003, OPIC announced a 60-day public consultation period on the Environmental Impact Assessment (EIA) for the BTC project. As NGOs that have been monitoring the project for the past several years, including several that have undertaken multiple fact finding missions that in total covered the length of the pipeline, we have reviewed the EIA against OPIC’s standards and the standards specified in the host government agreements. Further to the meetings that some of our groups have already held with OPIC staff as part of the public consultation, and in addition to the documents we have already submitted,
 we are writing to update you on our concerns and to relay our findings on the EIA. A more detailed submission is being prepared and will be sent to you shortly. 

We find that the project currently breaches international standards, including those invoked by BTC Consortium itself, and, in the opinion of Counsel (see below), is in potential violation of both international and host country law.  As such, we hold that the project as proposed fails to comply with OPIC’s own standards and should not receive OPIC support. 

1. Continuing concerns on Legality of Host Government Agreements (HGAs)

We have already outlined our major concerns over possible conflicts between the Host Government Agreements for the BTC project and the international human rights and environmental obligations of Turkey, Azerbaijan and Georgia. These are detailed in more depth in the Amnesty International report (Human Rights on the Line), which we gave you when a subset of our groups met with OPIC on May 29, 2003. In particular, we are concerned that the HGA’s clauses regarding payment of compensation to the BTC consortium, in the event of new laws being introduced that adversely affect the profitability of the project, are likely to have a “chilling effect” on the State’s adherence to human rights standards. In addition, we are concerned by the HGA’s stipulation that the pipeline may only be shut down in the event of an imminent threat (which directly conflicts with Turkey’s undertakings under the European Convention on Human Rights); by the restricted remedies available to third parties damaged by the pipeline; and by those clauses which remove the project from the domain of the public interest, thus creating immunity from intervention by the state.
   We fully endorse Amnesty’s view that the BTC project should not proceed until changes have been made to the HGAs that guarantee that human rights will be upheld.

In addition, we would draw your attention to a recent legal submission to the European Commission made by a number of UK Non-Governmental Organisations and project-affected citizens (Appendix 1). The submission, which is supported by a legal opinion (Appendix 2) from barrister Philip Moser, an expert on EU law, argues that the HGA for Turkey violates Turkey’s accession agreements for entry into the European Union. According to the submission, the clauses in the HGA exempting the BTC consortium from all Turkish laws that might affect the project “amount to a clear potential breach of what would be Turkey’s EU law obligations, namely accepting the supremacy of Community law.” In a letter to the Commission, the NGOs stated: “The Accession Partnership with Turkey is severely undermined by the construction of this pipeline. Turkey has agreed a move towards the Community acquis and the Copenhagen criteria, yet the pipeline project agreements represent a step in entirely the wrong direction. The implementation of this project involves actual and/or potential breaches of EU, Human Rights and International Law.” The NGOs have stated that if the Commission does not take corrective action, they will consider legal avenues, including a court case at the European Court of Justice. Given the US government’s foreign policy commitment to seeing Turkey enter the European Union, we believe that it would be inappropriate for OPIC to back a project that potentially undermines Turkey’s future accession. We would therefore urge that OPIC undertakes legal due diligence on this issue and delays any decision on funding the project until the EC has ruled. 

One of the strongest objections to the Host Government Agreements is that they over-ride all national laws which conflict with them, and require the governments to compensate the BTC Consortium if they introduce any new laws over the 40-year lifetime of the project that change the “Economic Equilibrium” (profitability) of the project. (See enclosed preliminary briefing on the impact of the agreements – Appendix 3). This is the subject of a current complaint by 12 NGOs in five countries, under the OECD Guidelines for Multinational Enterprises (Appendix 4). The complaint argues that, in addition to the concerns raised above, the BTC consortium exerted undue influence on the regulatory framework and failed to operate in a manner contributing to the wider goals of sustainable development. The undermining of the executive and legislative powers of the host governments runs directly counter to OPIC’s developmental mission.
 It is difficult to see how social development can take place when the national authorities’ hands are tied. We urge that OPIC does not support BTC unless the HGAs are rewritten so as not to undermine the development of the host countries.
2. Breaches of Host Country Law

Notwithstanding their negative development impact and potential illegality under international law, the HGAs currently constitute the legal regime for the project and have been incorporated as law in Turkey, Azerbaijan and Georgia. Any breaches of the HGAs (including the legal provisions laid down for the EIA) therefore constitute a breach of host government law and would place OPIC in violation of its environmental standards, which states: “All projects must comply with host country environmental regulations”, as with as with the conditionality portion of OPIC’s Environmental Handbook which states that “environmental conditions and covenants are developed in close consultation with the client …to ensure that they are consistent with the host country's legal framework.”

Based on the findings of recent Fact Finding Missions, our own analysis of the EIA and on affidavits received from project-affected parties since the public consultation began (Appendix 5), it is clear that the project is already in breach of a number of the provisions of the HGAs. Two examples are illustrative:

· Breaches of EU Directive on Environmental Impact Assessment
The HGA signed between the Government of Turkey and the Baku-Tbilisi-Ceyhan (BTC) consortium also stipulates that the EIA for the BTC project should be “in accordance with the principles” of the EU’s Environmental Impact Assessment (EIA) Directive (85/337/EEC, as amended by EC Directive 97/11/EC).

It is thus of grave concern that the EIA for the project, as approved by the Government of Turkey, falls far short of compliance with the Directive: the project thus fails to comply with Turkish law as established by the HGA. Detailed analysis of the EIA for the project reveals 9 major breaches of the Directive, including:

- Commencing construction of the BTC pipeline before an EIA was approved. 
- Inadequate assessment of impacts on flora and fauna

- Failure to address indirect impacts on climate

- Failure to reduce or remedy risk of oil spills at Ceyhan and of decommissioning

- Inadequate assessment of alternatives

- Inadequate consultation

- Failure to address transboundary impacts of tanker traffic and to inform affected      Member States

- Failure to consult with authorities and the public in affected Member States

- Failure to consult on transboundary impacts

Further particulars are given on each of these violations in Appendix 6. 

· Breaches of Turkey’s Expropriation Law and of World Bank OD 4.30 (Involuntary Resettlement)

The HGA for Turkey [Articles 7.2, 7.2 (vii) (5) and 7.2 (vii)] requires that the procedures for acquiring land rights for the project comply with Turkish law relating to land acquisition and with the World Bank group’s standards for involuntary resettlement (Section 8.42, Appendix A of the Lump Sum Turnkey Agreement). As documented in the April 2003 International Fact Finding Mission Report on the Turkey Section of the BTC Pipeline, the Resettlement Action Plan (RAP), which articulates the implementation of the HGA’s provisions on compensation, directly violates both Turkey’s Expropriation Law and the World Bank’s OD 4.30. In particular, the RAP expressly excludes bargaining over the price of land, whereas the Expropriation Law mandates bargaining. The project would thus appear to be in violation of the project agreements and thus of the legal regime imposed by the HGA. Further details are provided in Section 3.1 of the Fact Finding Mission report, which we supplied you when we met on May 29, 2003. Since that meeting, a number of local affected people have made affidavits to the European Commission citing inadequate and imposed levels of compensation and insufficient consultation as ground for possible legal actions (Appendix 7). We understand that the number of applicants is growing daily. Clearly these grievances must be investigated fully before any conclusion can be reached on funding the BTC project, particularly in the light of documented evidence of repression of dissent along the pipeline route.
We would submit that both of the above sets of violations of the HGA for Turkey constitute sufficient grounds for refusing support for the project, unless and until remedied by the project applicants. 

We would also draw your attention to a court case that has been brought by NGOs in Georgia charging that the project violates Georgia’s constitution, in addition to environmental and other legislation (Appendix 8). Significantly, on 28th June 2003, the Georgian courts ruled that there is a case to answer; a full hearing is expected. We would argue that no decision on any OPIC support for the project should be taken until the outcome of the court case – including all appeals – is known.

We would also draw your attention to a recent letter from Georgian NGOs to the IFC and other IFIs charging that construction work, which has began on the pipeline in the Tsalka region, breaches the conditions of the environmental permission granted by the Georgian Ministry of the Environment (see Appendix 9). Again, we would argue that OPIC should not support the project unless and until the Georgian courts are satisfied that no such violation of local law has taken place.

We would also suggest that BTC’s decision to press ahead with construction prior to key studies being completed undermines the possibility of mitigating measures that might be required by OPIC and other agencies from being implemented. It also renders ineffective many of BTC’s own mitigation measures as proposed in the updated EIA.

3. Violation of World Bank and International Standards

The EIA for the project, as released on June 12th 2003, clearly states that it is intended that the EIA should comply with international standards, specifically citing those of the World Bank group (p.3-1, section 3.1.1).
 Our review of the EIA for the Project, as released on June 12th, together with our own findings in field, reveal a very high number of egregious shortcomings in the project which, on the basis of the information provided, clearly fails to meet its specified standards. These shortcomings are all the more disappointing for a project that has been billed as unprecedented in its thoroughness. 

In particularly, we find the project in clear breach on multiple counts of the following World Bank standards:

· World Bank OD 4.30, “Involuntary Resettlement” (violations on compensation arrangements, consultation);

· World Bank OP/BP 4.01, Environmental Assessment (violations of consultation requirements, assessment of alternative, environmental survey requirements and impact and mitigation requirements);

· World Bank OP/BP 4.12 , Natural Habitats (violations of consultation requirements);

· World Bank OP 4.11, Physical Cultural Property, and OPN 11.03, Management of Cultural Property in Bank-financed projects (lack of consultation, inadequate surveying);

· World Bank OP 4.20, Indigenous Peoples (failure to implement, despite the Directive applying to ethnic minorities such as the Kurds).

These standards are all specifically listed in Appendix G of OPIC’s Environmental Handbook as applying to all OPIC-supported projects.  OPIC has a statutory obligation to independently review these violations, and is bound by its policies to not support BTC unless the many violations are rectified.

Documentation of the violations relating to consultation, compensation and OP 4.20 is to be found in the reports we have already submitted as part of the public consultation  (see for example Sections 2, 3 and 4 of the April 2003 International Fact Finding Mission Report on the Turkey Section of the BTC Pipeline). In addition, we are in the process of preparing a detailed analysis of the breaches of the above policies; this will be forwarded to you as soon as possible. We note with regret that the process of preparing the analysis has been gravely hampered by obstructiveness on the part of the BTC consortium, which has refused to make available locally key reports and background data referenced in the EIA in support of otherwise unsubstantiated assertions.   Documents that have been requested in particular by Corner House, include:  desktop report on key environmental issues viz Caspian oil export; Environmental Risk Assessment; Environmental Scoping Report (2001); ENVY (2001) baseline report; ENVY (2002) ph 2 habitat survey report; ENVY (2001) bird survey report; and ENVY (2002) sea turtle survey report. 

4. Violation of OPIC Categorical Prohibitions

Appendix F: Categorical Prohibitions in OPIC’s Environmental Handbook precludes infrastructure projects, which as specified by OPIC include pipelines, in or impacting IUCN protected area Categories I, II, III, and IV.  The BTC pipeline passes through the managed reserve of the Borjomi-Kharagauli National Park.  In notes circulated from a March 24, 2003 briefing in London by BP for NGOs and the socially responsible investment community, BP stated that the managed reserve is equivalent to IUCN Category IV under Georgian legislation.  As the BTC Consortium’s lead company states that the managed reserve is equivalent to IUCN category IV, we contend that it should be so classified by OPIC as well. Similarly, the Turkish authorities say that the Posof Wildlife Protection Area is equivalent to IUCN Category IV (see BTC EIA, Turkey Section p.5-114, sec 5.7.3.3).  Again, we argue that OPIC should defer to the judgement of the national authorities, and also treat this area as IUCN IV. Therefore with the project’s current routing, OPIC’s categorical prohibitions should take effect and render the project ineligible for OPIC support.
In summary, having reviewed the EIA and based on our own on-the-ground assessment of the project, we believe that there is a clear, sufficient and defensible basis for OPIC refusing support for the project. Indeed, to do otherwise, would in our view be a breach of OPIC’s standards, in particular those relating to consultation and compliance with local law. We would therefore urge you to reject BTC Consortium’s existing application. 

Sincerely, 

Nick Hildyard

Corner House (UK)

Greg Muttitt

Platform (UK)

Doug Norlen

Pacific Environment (US)

Carol Welch

Friends of the Earth US

�These documents include Initial Summary Report, Second International Fact Finding Mission to Baku-Tbilisi-Ceyhan Pipeline, Azerbaijan and Georgia Sections, June 2003; Second International Fact Finding Mission: Turkey Report, April 2003; and Human Rights on the Line.


� Amnesty International, Human Rights on the Line: The Baku-Tbilisi-Ceyhan Pipeline Project, May 2003, p.5


� As OPIC President and CEO Dr. Peter Watson stated when refocusing OPIC’s mission in 2001, the “key priority in refocusing OPIC is to enhance the agency’s consciousness of its developmental mission” and to strengthen OPIC’s “developmental mandate by examining critically each proposed investment in terms of its developmental impact.”


� BTC Project EIA, Turkey Draft for Disclosure, Section 3.1.1: “In compliance with the provisions of the Host Government Agreement (HGA), the approach adopted in this EIA is in accordance with World Bank requirements . . . and EC Directive requirements.”





